AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

§2700.107

have not already been provided in ac-
cordance with the provisions of
§2700.105. At the conclusion of the con-
ference, the Judge will issue an order
setting forth any agreements reached
by the parties, and will specify in the
order the issues to be addressed by the
parties at hearing.

§2700.107 Discovery.

Discovery is not permitted except as
ordered by the Administrative Law
Judge.

§2700.108 Hearing.

(a) Procedures. As soon as practicable
after the conclusion of the pre-hearing
conference, the Judge will hold a hear-
ing on any issue that remains in dis-
pute. The hearing will be in accordance
with subpart G of this part, except for
§§2700.56, 2700.57, 2700.58, 2700.59, 2700.65,
and 2700.67, which will not apply.

(b) Agreements. At the beginning of
the hearing, the Judge will enter into
the record all agreements reached by
the parties as well as defenses raised
during the pre-hearing conference. The
parties and the Judge then will at-
tempt to resolve or narrow the remain-
ing issues. The Judge will enter into
the record any further agreements
reached by the parties.

(c) Evidence. The Judge will receive
oral, physical, or documentary evi-
dence that is relevant, and not unduly
repetitious or cumulative. Testimony
will be given under oath or affirmation.
The parties are reminded that the Fed-
eral Rules of Evidence do not apply in
Commission proceedings. Any evidence
not disclosed as required by §§2700.105
and 2700.106(b), including the testimony
of witnesses not identified pursuant to
§2700.106(b), shall be inadmissible at
the hearing, except where extraor-
dinary circumstances are established
by the party seeking to offer such evi-
dence.

(d) Court reporter. A court reporter
will be present at the hearing. An offi-
cial verbatim transcript of the hearing
will be prepared and filed with the
Judge.

(e) Oral and written argument. Each
party may present oral argument at
the close of the hearing. Post-hearing
briefs will not be allowed except by
order of the Judge.
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(f) Judge’s decision. The Judge shall
make a decision that constitutes the
final disposition of the proceedings
within 60 calendar days after the hear-
ing. The decision shall be in writing
and shall include all findings of fact
and conclusions of law; the reasons or
bases for them on all the material
issues of fact, law, or discretion pre-
sented by the record; and an order. If a
decision is announced orally from the
bench, it shall be reduced to writing
within 60 calendar days after the hear-
ing. An order by a Judge approving a
settlement proposal is a decision of the
Judge.

§2700.109 Review of Judge’s Decision.

After the issuance of the Judge’s
written decision, any party may peti-
tion the Commission for review of the
Judge’s written decision as provided
for in subpart H of this part.

§2700.110 Application.

The rules in this subpart will govern
proceedings before a Judge in a case
designated for Simplified Proceedings
under §§2700.102 and 2700.103. The provi-
sions of subparts A and I apply to Sim-
plified Proceedings when consistent
with these rules in subpart J. The pro-
visions of subpart C of this part apply
to Simplified Proceedings except for
§2700.29, which does not apply. The pro-
visions of subpart G of this part apply
to Simplified Proceedings except for
§§2700.56, 2700.57, 2700.58, 2700.59, 2700.65,
and 2700.67, which do not apply. The
provisions of subpart H of this part
apply to Simplified Proceedings except
for §2700.76, which does not apply. The
provisions of subparts B, D, E and F of
this part do not apply to Simplified
Proceedings.

PART 2701—GOVERNMENT IN THE
SUNSHINE ACT REGULATIONS

Sec.
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and Health Act of 1977, Pub. L. 95-165 (30
U.S.C. 823).

SOURCE: 44 FR 2575, Jan. 12, 1979, unless
otherwise noted.

§2701.1 Purpose and scope.

(a) Purpose. The purpose of this part
is to implement the Government in the
Sunshine Act, 5 U.S.C. 552b. The rules
in this part are intended to open, to
the extent practicable, the meetings of
the Commission to public observation
while preserving the Commission’s
ability to fulfill its responsibilities and
respect the interests of persons in con-

fidential consideration of sensitive
matters.
(b) Scope. This part applies to all

meetings of the Commission. A ‘“‘meet-
ing of the Commission’” means a joint
deliberation in person or by conference
telephone call of at least a majority of
either the members of the Commission
or of a panel of three or more Commis-
sioners that determines or results in
the joint conduct or disposition of offi-
cial Commission business, but does not
include (1) deliberations regarding a
decision to open or close a meeting, to
withhold information about a meeting,
and the circumstances of meetings,
such as their time, place, and subject
matter, and (2) the individual delibera-
tions of Commission members of mat-
ters considered upon circulated docu-
ments or other notation procedure.

§2701.2 Open meetings policy; closure
of meetings.

(a) Policy. Commission meetings will
generally be open to public observa-
tion, including meetings concerning
the disposition by the Commission of a
formal adjudication. See 5 TU.S.C.
522b(c)(10).

(b) Closure. Meetings may be closed,
or certain information about a meeting
may not be disclosed under the cir-
cumstances contemplated by 5 U.S.C.
522b(c)(1)-(10), and under the proce-
dures specified by 5 U.S.C. 5562b (d) and
(f). Commission employees may attend
closed meetings of the commission un-
less the notice of a closed meeting
states otherwise.

§2701.3

§2701.3 Announcement of meetings.

(a) Generally. The Commission shall
publicly announce and submit to the
FEDERAL REGISTER at least 7 days be-
fore a meeting, the time, place, subject
matter of a meeting, whether it is to be
open or closed, and the name and phone
number of the Commission employee
who will respond to requests for infor-
mation about the meeting. The descrip-
tion of the subject matter of a meeting
at which the Commission will consider
adjudicatory matters, shall include the
names and docket numbers of the cases
to be considered. The Commission shall
also contact, by phone or mail, the par-
ties to the cases to be considered at the
meeting, shall post a copy of a notice
of the meeting at the Office of Public
Information, shall mail notices to per-
sons who have requested inclusion of
their names on a meeting mailing list,
and may issue press releases.

(b) Shorter notice. If a majority of the
members of the Commission or a panel
of three or more Commissioners deter-
mines by a recorded vote that pressing
Commission business requires that a
meeting be called in less than 7 days,
the announcement required by para-
graph (a) of this section shall be made
at the earliest practicable time.

(c) Changes in time, place, subject mat-
ter, and decision whether to open or close
after public announcement of meeting. If
the time or place of a meeting publicly
announced is changed, or an item to be
considered at such a meeting is to be
deleted, the change or deletion shall be
publicly announced without a recorded
vote at the earliest practicable time in
the manner required by paragraph (a)
of this section. The subject matter of a
meeting publicly announced shall not
be expanded and the decision to open or
close such a meeting shall not be
changed unless a majority of the mem-
bers of the Commission or if a panel of
three or more Commissioners deter-
mines by a recorded vote that agency
business so requires and that no earlier
announcement of the change was pos-
sible; the Commission shall publicly
announce such a change and the vote of
each member upon the change at the
earliest practicable time.
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§2701.4

§2701.4 Request to open or close meet-
ing.

Any person may request that the
Commission open a meeting that it has
earlier decided to close. Any person
whose interest may be directly affected
by the opening of a meeting may re-
quest that the meeting be closed. Two
copies of a request shall be filed in
writing with the Executive Director of
the Commission at the earliest prac-
ticable time, and no later than one
hour before the meeting. A request to
close shall state the interest of the per-
son that may be adversely affected.
The Commission shall take a recorded
vote on the request if one member de-
sires that it do so. The Executive Di-
rector shall inform the requesting per-
son of whether a vote was taken, and,
if so, its outcome. Requests shall be ad-
dressed as follows: Sunshine Act Re-
quest, Office of the Executive Director,
Federal Mine Safety and Health Re-
view Commission, 1331 Pennsylvania
Avenue NW., Suite 520N, Washington,
DC 20004-1710.

[44 FR 2575, Jan. 12, 1979, as amended at 67
FR 60862, Sept. 27, 2002; 77 FR 48430, Aug. 14,
2012]

§2701.5 Petition for review.

Any person may petition the Com-
mission to review any action he alleges
to be in violation of this part or 5
U.S.C. 552b that was taken by any em-
ployee or member of the Commission.
The petition shall be in writing and
shall be filed with the Executive Direc-
tor within 30 days of the alleged viola-
tion. The Commission shall consider
and rule upon the petition with expedi-
tion.

§2701.6 Discussion during open meet-

ings.
Deliberations, discussions, com-
ments, statements, or observations

made during the course of an open
meeting do not constitute actions of
the Commission, nor do they nec-
essarily represent the basis for any
Commission action. Comments made
by a Commissioner or an employee of
the Commission may be advanced for
purposes of discussion or argument, or
as an aside, and may not reflect the
views or ultimate position of that Com-
missioner or employee. Reasons for de-
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cisions stated by a Commissioner at an
open meeting may be later changed by
that Commissioner, as may a Commis-
sioner’s vote. For these reasons, per-
sons who choose to act on the basis of
discussions at open meetings do so en-
tirely at their own risk and without
any assurance that the Commission’s
final decisions will be reflective of the
discussions or initial vote.

§2701.7 Expedited closing procedure.

(a) Policy. Although it is the general
policy of the Commission to open to
the public meetings that may be sub-
ject to closure, including meetings con-
cerning adjudication of cases, the Com-
mission may find it necessary in the
public interest to close meetings. The
purpose of this section is to provide an
expedited closing procedure under 5
U.S.C. 552b(d)(4). The Commission has
determined that, inasmuch as the Com-
mission’s responsibilities are almost
entirely adjudicatory, a majority of its
meetings may properly be closed under
5 U.S.C. 552b(c)(10). Although the Com-
mission has to date held few meetings,
those that have been held concerned
the adjudication of cases and could
properly have been closed.

(b) Procedure. A meeting may be
closed if a majority of either the mem-
bers of the Commission or of a panel of
three or more Commissioners votes by
recorded vote at the beginning of such
a meeting to close it to the public. The
record of the vote shall reflect the vote
of each voting member and shall be
made available to the public. A public
announcement of the time, place, and
subject matter of the meeting shall be
made at the earliest practicable time,
except to the extent that such informa-
tion is exempt from disclosure under 5
U.S.C. 552b(c). Section 2701.3 does not
apply to meetings closed under this
section.

PART 2702—REGULATIONS IMPLE-
MENTING THE FREEDOM OF IN-
FORMATION ACT

Sec.

2702.1
2702.2
2702.3
2702.4

Purpose and scope.
Location of headquarters.
Requests for information.
Materials available.
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